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THE LEGAL PROFESSIONS PREPAREDNESS 
[OR UNPREPAREDNESS]. 
(Latracts from the Annual Address of Charles A. Beardsley, President 
of the American Bar Association, September 9, 1940). 


“Never before in our history were the American people in 
as great need as they are today of the services and the leadership 
of an alert, diligent, intelligent and sane legal profession. 


Tue EXTENT TO WHICH WE ARE PRESENTLY PREPARED. 

“To what extent are we of the legal profession presently pre- 
pared to discharge this grave responsibility ? 

“Our manpower, which may be likened to the armed forces of 
the Nation’s military establishment, is reasonably adequate. The 
vast majority of the 160,000 American lawyers and judges possess 
good moral character, are learned in the law, are loyal American 
citizens, and are unqualifiedly devoted to the Constitution which 
they have sworn to uphold. 

“Our laws and rules of procedure—the tools that we must 
use in our service to the American people—which tools may be 
likened to the equipment of the Nation’s military establishment, 
are in need of repair and replacement. Much of our court procedure 
is antiquated, moss-covered and time-consuming. And much of 
the procedure of our administrative tribunals is obscure and arbi- 
trary, and unfair to the citizens, whose rights are subject to the 
actions of these tribunals. 

“Our organization, consisting primarily of voluntary state 
and local bar associations, integrated state bars and the American 
Bar Association—an organization that may be likened to the 
organization of the Nation’s military establishment—is insufti- 
cient to enable us to do the task that presently confronts us. 


THE Divipep RESPONSIBILITY. 


“The responsibility for our lack of preparedness, and for 
doing those things that must be done, to the end that we shall be 
adequately prepared, is divided between the law-makers of the 


Nation and of the States, and the American lawyers and 
judges. 
“And we alone are responsible for the effectiveness, and lack 


of effectiveness, of our voluntary state and local bar associations, 
and of the American Bar Association. 


(1) 








“Each of the lawyers and judges can make a substantial con- 
tribution toward the discharge of his responsibility, by his sup- 
port of a local bar association, of a state bar association, and 
of the American Bar Association. All but non-existent is the 
lawyer or the judge who cannot, if he will, contribute the amount 
of the annual dues of these three organizations. And all but non- 
existent is the lawyer or the judge who cannot, if he will, give 
some part of his time and of his energy, in these three organiza- 
tions, in promoting and effecting our preparedness to discharge 
our present-day responsibilities. In the words of Carlyle: ‘Men 
do less than they ought, unless they do all that they can.’ 


THe TIME FOR AN AWAKENING OF THE AMERICAN 
LEGAL PROFESSION. 

“During the last few weeks, the American people have been 
suddenly awakened to their unpreparedness for war; they have 
witnessed the calamitous consequences of unpreparedness for 
war: and they have spontaneously developed a fixed determina 
tion presently to prepare for war. 

“The time has come for a like awakening, by the 160,000 mem 
bers of our profession, to our unpreparedness to discharge our 
present-day responsibilities—to our unpreparedness for peace— 
and to the calamitous consequences of unpreparedness for peace. 
And the time has come for a like development, throughout the 
ranks of our profession, of a fixed determination presently to pre- 
pare for peace. 

“Unpreparedness for war is not the only unpreparedness that 
may result in the destruction of a civilization. A civilization may 
be destroyed by unpreparedness for peace. 

“It is unpreparedness for peace, largely evidenced by the 
absence of any satisfactory peaceful means of settling disputes— 
by the absence of any satisfactory administration of justice—that 
in other countries has been causing millions of people to choose 
to go to war—to choose to put aside civilized man’s method, and 
instead to use primitive man’s method, of settling disputes— 
thereby threatening the destruction of their own civilization, 
and of the civilization of other millions of people. 

“And it is unpreparedness for peace, largely evidenced by the 
absence of enlightened leadership, such as the members of the 
legal profession are best able to provide, that in other countries 
has been causing many millions of people voluntarily to destroy 
the foundations of long-established institutions, and voluntarily 

















to surrender their liberties. In the words of Edmund Burke: 
‘The people never give up their liberties, but under some delu- 
sion.’ And the people never act under a delusion, save when en- 
lightened leadership is lacking. 

“The foundation that the members of the American legal pro- 
fession must ever protect and defend, and that the members of 
the American legal profession must lead the American people 
ever to protect and defend, was laid here in Philadelphia, a cen- 
tury and a half ago. The representatives of the Colonies who 
laid that foundation used the basic materials that man had 
slowly and laboriously fashioned through the ages. They did 
their work in the light of the history of mankind, as that history 
was known to them. They thought that they were laying a sound 
foundation. Their hopes were expressed by Benjamin Franklin, on 
the closing day of the Constitutional Convention, as the delegates 
one by one signed the completed document. Probably many of 
you will recall that Madison’s notes disclose that, as the Con- 
stitution was being signed, the eighty-one-year-old Franklin 
pointed to the picture of the sun, painted on the back of 
Washington’s chair, and remarked: 

‘Painters have found it difficult to distinguish in their 
art a rising from a setting sun. I have often and often, in 
the course of this session and the vicissitudes of my hopes 
and fears as to its issue, looked at that picture behind the 
President without being able to tell whether it is rising 
or setting. But now at last I have the happiness to know 
that it is a rising and not a setting sun.’ 


“Franklin’s vision of the rising sun was an accurate vision. 
The new republic, built on that foundation, has prospered. [ts sun 
has continued to rise, higher and still higher, for a century and 
a half. 

“Our enjoyment of life, liberty and the pursuit of happi- 
ness, and of each and all of the other rights that man has gained 
as a result of his struggle through the ages, rests on the founda- 
tion laid here by the framers of the Constitution. 

“Our possession and enjoyment of material things rest on 
that foundation. . . 

“That foundation is worth protecting. 

“The pressing need for its protection, from the same forces 
that have destroyed the foundations of civilization in other 
countries—forces that are presently at work in this country—is 
a challenge to each of the 160,000 members of the American legal 








profession presently and vigorously to prepare to provide en- 
lightened leadership to the American people, to the end that they 
may protect, strengthen and preserve that foundation. 
“Whether the sun of Franklin’s vision shall continue to be a 
rising sun, or shall now become a setting sun, depends to a very 





large extent upon our preparedness for peace—upon our alert- 
ness, diligence, intelligence and sanity. 


“You and I must abandon the attitude expressed in the verse: 


I know of things, not just a few, 
But, ah, so very many of them, 

That someone really ought to do; 
And I’m not doing any of them. 


“The challenge to you and to me is loud. It is urgent. It 
calls for preparedness for peace—not in the distant future, but 
now. 

“In spite of our habitual conservatism—in spite of our strong 
inclination to follow precedents—the precedent established when 
‘Nero fiddled while Rome burned’ is one precedent that we need 
not follow—one precedent that we must not follow. We may, and 
we must, prepare now—before it is too late. 

“In the words of Carlyle: 

‘Nothing ever happens but once in this world. What | 
do now, I do for all time. It is over and gone, with all its 
eternity of solemn meaning.’ 


If we remember correctly, the diary of James McHenry 
quotes Franklin as answering a lady who inquired as to the form 
of government, “A republic, if you can keep it.” Today that “if” is a 


practical question and we must begin to answer it. F. W. G. 
THE OPPORTUNITY FOR HONORARY MEMBERS AND 
OTHERS TO BECOME “SUSTAINING CONTRIBUTORS 


TO THE MASSACHUSETTS LAW QUARTERLY. 

The italics in Mr. Beardsley’s remarks (p. 2) suggest that, as 
the publication of a law magazine costs money, the judges, who 
pay no dues as “honorary” members of the Massachusetts Bar 
Association, as well as others interested, may like to take advan- 
tage of the opportunity to become “sustaining contributors” to the 
Massacuvuserrs LAW QUARTERLY in order to help in carrying the 
load of expense in these difficult days. This is not urged or even 
asked for. It is merely suggested as an opportunity. Many judges 
help professional work in one way or another throughout the 
country. 








Annual, or occasional, contributions of $5.00 or $10.00 or of 


any amount, for use only in connection with the QuARTERLY, from 
those who consider its publication worth while, would help in 
keeping the bench and bar informed. An anonymous gift of 
$100.00 for this purpose received more than twenty years ago, 
the income from George Nutter’s $1,500.00 legacy, and small con- 
tributions from two or three members in addition to their annual 
dues, suggest that there may be others similarly interested. Of 
course, anyone who can secure one, or more, new members of the 
Association will also help. The annual dues are $5.00, and for 
those less than three years at the bar $2.00. 

Copies of the consolidated contents of the Quvarrerty, Vol- 
umes 1 to 25 (1915 to 1938) reprinted in a separate pamphlet 
from the QuarreRLy of October-December, 1938, are available on 


request. Pr. W. a. 


“LOOK OUT—THE OTHER MAN MAY BE A FOOL”—A 
SUGGESTED TRAFFIC SIGN, 


Not being a driver, we can approach this matter with the 
detachment of an observer. The proposed sign, quoted above, 
which we once saw, or read about, has always seemed a psycho- 
logically happy one. It is a commonplace that most, but not all, 
drivers in a claim-minded community habitually think any acci- 
dent is the other man’s fault. That is an illusion, if not deliberate, 
but a very human one. The proposed sign is not only a needed 
warning of a frequent fact, but is polite, and even flattering, to 
the driver who needs the warning. We have all kinds of experi- 
ments to prevent accidents. We recommend this one to the traffic 
authorities for consideration. 

F. W.G. 


THE COMING BIBLIOGRAPHY OF THE WRITINGS OF 
ROSCOE POUND. 


Professor Eldon R. James has advised us that: 

“We are taking to the Harvard University Press a bibliogra- 
phy of the most comprehensive character covering the whole field 
of Pound’s writings in law, botany, Masonry, and education. It 
will be issued by the Harvard University Press about the middle 
of the winter. We do not know what the price of the bibliography 
will be, but it will run to something about two hundred pages, 
and will have an introduction by Dean Landis.” 





XL 








FOURTH SUPPLEMENT OF NOTES TO THE RECENT 
SIXTH EDITION OF CROCKER’S “NOTES ON COMMON 
FORMS” PREPARED FOR THE MASSACHUSETTS 
CONVEYANCERS’ ASSOCIATION. 


These notes were prepared for the Massachusetts Convey- 
ancers’ Association for its members under the terms of the 
Samuel T. Harris Memorial Fund, and are here included by per- 
mission of the Association. 

The first three sets of these notes were printed in the Massa- 
cHuseTts Law Quarrerty for January-March, 1939, for July- 
September, 1939 and for January-March, 1940. The notes may be 
readily copied into the book, as indicated, for future reference. 


Notes By R. D. Swarm, Eprror, StxtH Epition or CrocKEr’s 
“NoTes oX Common Forms” 

The following notes cover Massachusetts decisions in the 
Advance Sheets for 1940, pages 1 to 1022, and various Land 
Court decisions noted in the Banker and Tradesman. At the left 
will be found the Section in Crocker to which each case may 
be cited. 

Section 
151 Public Prescriptive Rights in Way. 
Found in Gardner v. Nahant 14228 Land Court, 
Jan. 10, 1940, 24 BTL 41 (Jan. 22, 1940). 


TSC 


Lease by one Co-tenant of a Part or the Whole of the 
Common Land—when void against his Co-tenants. 
See Hannon v. Berman, Land Court 16947 Reg. Jan. 
19, 1940, 24 BTL 49 (Jan. 29, 1940). 


832 Trustee—when Deed necessary on Ter- 


mination of Trust. 
See discussion in Inhabitants of Esser vy. Cogswell, 
Land Court No. 3316 Mise. in Eq. Jan. 24, 1940, 24 
BTL 57 (Feb. 5, 1940). 


842 Purchase from Estate by Administrator. 
_ Advantages of proceeding under G. L. (Ter. Ed.) 
Ch. 202, s. 19 outlined and scope of s. 14 discussed. 
Terry v. Terry, 1940 Adv. Sh. 129. 

58 Fraud—Right to set aside sale. 


Acceptance of benefit of proceeds in probate account 
bars right. Dudley v. Sheehan Construction Co., 1940 
Adv. Sh. 165. 








Section 


Qr7 
ote 


Chap. XX 


629 
S84 


D8 


162 


878 


740 


Fire Loss—Statement of Value. 
Moral—Be careful in statement. Gechijian vy. Rich- 
mond Insurance Company, 1940 Ady. Sh. 153. 


Improvements by Lessee. 

Taxable income to Lessor in year when lease ter- 
minated. Helvering v. Bruun, U. S. Supreme Court, 
March 25, 1940. Helvering v. Wood Jr. Tr., U. 8. 
Supreme Court, April 8, 1940. 


Tar—Land and Buildings—indivisible though build- 
ing not part of the real estate by private agreement. 
Franklin vy. Metcalfe, Land Court, 15076 T. L., Feb. 
14, 1940, 24 BTL 137. 


Conditional Sale—Heating Unit— 
Subsequent Mortgage. 
Held “attached to” the real estate within the statute. 
Good discussion of the law. Gar Wood Industries, Ine. 
v. Colonial Homes, Inc., 1940 Ady. Sh. 49. 


Tax Title—Registered Land. 


A disclaimer, of a tax title, invalid because deed re- 
corded instead of registered, should be registered and 
not recorded. Quincy v. Wilson, 1940 Ady. Sh. 265. 


Fraudulent Mortgage. 

By bride on eve of marriage. Gedart v. Erdrygienicz, 

1940 Adv. Sh. 269. 
Powers of Mortgagee after Giving 
an Unrecorded Assignment. 

No power to enter and demand rent. Tenant who had 
paid to him relying on record title was not protected. 
Lamson & Co. vy. Abrams, 1940 Ady. Sh. 281. 


Implied Easement for Drainage. 

Easier to imply in favor of a grantee than as re- 
served to a grantor and not reserved where the existing 
use is not open and apparent as well as reasonably 
necessary. Dale v. Bedal, 1940 Ady. Sh. 115. 


Assessment of Lots as one Parcel. 
Marlborough vy. Poorvu, 1940 Ady. Sh. 149. 


Landlord’s Duty to Keep Areas to be 
used by Tenant in Condition. 


Cohen v. Davis, 1940 Adv. Sh. 177. 











Section 
771 Zoning and Building Law.—Discussion of 
rights of owner of adjoining property to 
question actions of the Building Inspector 
and of procedure of Boards of Appeal. 
Turner v. Board of Appeals of Milton, 1940 Ady. Sh. 
223. 
145 Mistaken Discharge of Mortgage. 
Cancellation of discharge ordered. Beaman-Marvell 
Co. v. Marvell, 1940 Ady. Sh. 289. 
536 Purchase by Mortgagee at Foreclosure—Tar Loss. 
As to income tax loss deductible see: Hadley Falls 
Trust Co. v. U. &8., C. C. A. 1st, Apr. 1940. 
215 Creating Tenancy by Entirety—Gift Tar. 
Husband who creates such estate in himself and 
wife subject to gift.tax. J. C. Gutman, April 11, 1940, 
41 B.T.A. No. 108. 
178 Zoning—Removal of Loam. 
Unless soil removal is among the permitted uses it 
is prohibited. Saugus v. B. Perini and Nons, Inc., 1940 
Ady. Sh. 479. 
141 Deed, Construction of Description. 
Law reviewed. Area controlled by distances and 
bounds. Morse v. Kelley, 1940 Adv. Sh. 587. 


$1. 


» Lapsing—Bequest to husband who was 
also cousin. 
Will construed as giving to husband as such and 
not as cousin and so bequest lapsed. State Street Trust 
Co. v. White, 1940 Adv. Sh. 635. 
149 “Stream” and “Spring.” 
Defined. Holliston v. Holliston Water Co., 1940 Ady. 
Sh. (27. 


The Massachusetts annotations to the two volumes of the 
American Law Institute’s “Restatement of the Law of Property,” 
which are in preparation under the supervision of Professor 
Baldes, will be ready for publication soon by the Institute. These 
annotations indicate the points on which the Massachusetts law 
differs from, or is in accord with, the sections of the Restatement. 

Attention is called to a valuable article by Samuel S. Dennis 
srd on “Powers of Appointment in Massachusetts,” and to two 
other articles—one on “Homestead in Massachusetts” by Mr. Pihl; 
another on “Creation of Estates by Implication” by Loring P. 
Jordan, Jr., in the Boston Univ. Law Rev. for January, 1940. 
Mayo A. Shattuck’s recent lectures on “Trust Administration” 
appear in the Law Society Journal for May and August, 1940. 


F. W. G. 








JUDICIAL BEHAVIOR—AN IMPATIENT JUDGE AND A 
RELIGIOUS FANATIC. 


The following account appeared in the news columns of the 
Boston Sunday Post of September 15, 1940: 

“DOVER, N. H., Sept. 14—Bitterly denouncing mem- 
bers of the Jehovah Witnesses as a ‘Dirty bunch of mur- 
derers,’ Judge electrified a crowded court room today 
by unleashing from the bench a scorching tirade against 
Walter Chaplinski of Scranton, Pa., an ordained minister 
in the cult, who was before him on a disorderly conduct 
charge with two other men. 

“The trial, which attracted an overflow throng to the 
courthouse, was proceeding quietly until Judge 
asked the defendant what was his idea of religion. ‘Re- 
ligion is a racket,’ the Jehovah Witness leader quickly 
replied. 

“Within a second, Judge was on his feet and 
he pointed an accusing finger at the man before the bar 
of justice. In tones that rang throughout the room and 
into the corridor in the rear, the judge stated: 

“*You and members of your cult are a dirty bunch of 
murderers. You shot a sheriff in cold blood in Maine re- 
cently. Jehovahs on several occasions have refused to 
salute the flag. 

“The principal concept of religion is to obey the law,’ 
the judge continued. ‘God help religion if it has to depend 
upon ministers of your type.’ 

“If I were 20 years younger and you approached me 
with your literature, I would knock vour block off, Judge 
—— admonished. ‘I wouldn’t blame the defendants in 
this case if they did just that. I despise vou and your 
kind.’ 

“He then pronounced sentence of 30 days in the county 
jail. The minister promptly entered an appeal and when 
he was given a half-hour to raise $300 bail, the amount 
was collected without difficulty from the gathering of 
more than a score of the witnesses who were at the trial. 

“Judge found Walter Keays of Waldron Street 
and Frank Constance of Third Street not guilty of 
charges of disorderly conduct. It was alleged that they 
were on Third Street last Saturday when the minister at- 
tempted to sell them Jehovah Witnesses literature. A fight 
ensued and Patrolman Dewey Allen took all three men 
into custody to await trial. 

“Great interest was aroused in this vicinity by the 
altercation and the approaching trial. Many came some 
distance to hear the proceedings today.” 

We hope that no Massachusetts judge will lose control of 
himself in this way. The reputation of the courts is involved. 
Fr. W. G. 
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THE FIRST RESTRAINT OF SOLICITATION BY A 
RUNNER UNDER ST. 1939, C. 197 


In 1936, following discussions in the Executive Committee 
of the Massachusetts Bar Association, suggested by a New York 
statute, Mr. Nathan P. Avery of Holyoke, then president of the 
Association, introduced a bill which was reintroduced and passed 
in 1939 as Chapter 197. It provides, among other things, that no 
runner shall solicit a person to employ an attorney, and that a 
district court, upon complaint alleging violation of any provision 
of this section by any runner who resides or has a place of 
business within its jurisdiction, may issue an order of notice to 
the person complained of to show cause why he should not be 
ordered to desist and refrain from violation of the statute on 
penalty of contempt. 

The Barnstable Bar Association recently filed a complaint 
in the Second District Court of Barnstable, alleging that 
of Harwich, County of Barnstable, had been soliciting persons 
to employ . .. a Boston attorney, to present claims for damages. 

The following order was issued by the District Court of 
Barnstable: 


IN RE: —— 
OrDER TO REFRAIN FROM VIOLATION OF 
CHAPTER 197, Acts oF 1939. Section 1. 


On complaint alleging violation of Section 1, Chapter 
197, Acts of 1939, made against —— of Harwich, County 
of Barnstable, Commonwealth of Massachusetts, dated 
May 31, 1940 A.D. alleging that during six months prior 
to the making of said complaint the said solicited 
persons to employ an attorney-at-law to present claims 
for damages, an order of notice issued to the said 
to show cause why he, the said , Should not be ordered 
to desist and refrain from violation of any provisions of 
Acts of 1939, Chapter 197, Section one. 

The case came on to be heard on Wednesday, June 
19, 1940 at ten A.M., the said being present. After 
hearing and upon consideration of all the evidence pro- 
duced at said hearing, it is ORDERED that the said —— 
DESIST and REFRAIN from soliciting any person or 
persons to employ an attorney-at-law to present a claim 
or claims for damages or to prosecute an action for the 
enforcement thereof from and after the date and entry of 
this order on penalty of contempt. 














Ropert A. WELSH 
JUSTICE SECOND DISTRICT COURT 
BARNSTABLE 
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SHOULD MOTOR VEHICLE INSURANCE FOR CARS 
OWNED BY MUNICIPALITIES AND CHARITABLE 
ORGANIZATIONS BE PROVIDED FOR AND, IF SO, 
HOW? 


This question has been called to our attention, and as it 
was fully discussed in the report of the Special Commission on 
Motor Vehicle Insurance in 1930,* we reprint that discussion and 
the draft act recommended by that commission: 

“PUBLICLY OWNED Cars. 

“The Commonwealth, by the passage of the present 
insurance law requiring its citizens to insure their cars 
in order to protect those who may be injured by them, 
has placed itself in a position which might be considered 
almost humorous if it were not so serious. There is a 
general rule of law that neither the Commonwealth nor 
its subdivisions—the counties, cities or towns—are or- 
dinarily liable for the negligence of their agents. Accord- 
ingly, there is no protection whatever for a person injured 
by a publicly owned car except an action of negligence 
against the driver, who may be an impecunious public 
employee.** 

“Now, a person injured by a car of the fire department, 
or of the police department, or any other department of 
public service, is just as much injured as if he had been 
hit by a privately owned car, so that he is just as much 
within the purpose of the present insurance law as any 
of those persons for whose benefit that law was enacted. 
There being no public liability upon the Commonwealth 
or its subdivisions because of the ownership of their cars 
and their negligent operation by their agents, there ap- 
pears to be no insurable interest, but as the agent may 
be personally liable for his negligence he has an insurable 
interest. There appears to be no law at present author- 
izing the Commonwealth or the various municipalities to 
appropriate money for liability insurance, and the only 
way in which publicly operated cars or school busses can 
be made safe for the public is by requiring the drivers 
or contractors to provide insurance, and then have them 
figure the cost of the insurance into the amount which 
they are to receive from the municipality under their 
contract of service. But this is an indirect method which 
is not generally applicable in such a way as to secure 





*Senate 280 of 1930, reprinted in Mass. Law Quart. Feb. 1930, see pp. 32-35. 
That report contains discussions of most of the motor vehicle insurance suggestions 
made before, or since. 


**As to this subject see Hafford ». New Bedford, 16 Gray, 297 ; Haley v. Boston, 
191 Mass. 291; Johnson v. Somerville, 195 Mass. 370; Bolster v. Lawrence, 225 
Mass. 387: Murdock Parlor Grate Co. vr. Com. 152 Mass. 28: Glickman r, Com., 
244 Mass. 148. 
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sufficient protection for injured persons against publicly 
owned cars throughout the Commonwealth. 

“We see no reason why the Commonwealth should 
not swallow its own medicine and provide protection for 
persons injured by public automobiles instead of being 
the first one to violate the policy which it has adopted. 
We believe that the statutory requirement of insurance of 
private cars furnishes a special statutory reason for dif- 
ferentiating this motor vehicle situation from other forms 
of public liability for the acts of agents. There being, as 
already pointed out, no existing insurable interest in the 
public, we suggest that the simplest method of reaching 
the desired result is to amend the law of public finance 
in such a way as to allow the Commonwealth and its 
subdivisions to appropriate money to cover the liability 
of its motor vehicle operators for injury caused by their 
negligence, and to require registration of all publicly 
owned cars, the registration to be conditioned upon a 
certificate that the political subdivision has sufficiently 
covered its drivers’ liability by insurance. If this plan 
were adopted, and if our other recommendation to allow 
insurance companies to adopt competitive minimum rates 
were applied to this form of public insurance, the Com- 
monwealth and its various municipalities could doubtless 
secure policies of group drivers’ insurance at reasonable 
rates which would furnish reasonable protection to the 
public from the ‘instruments of death’ that the Com- 
monwealth and its various subdivisions are now operating 
on the highways, often without regard to the safety of 
its citizens. This would not involve any contingent 
liability of the cities and towns over the required in- 
surance amounts because there would be no more lia- 
bility on them than there is now and they could include 
the premium charge as a known and fixed item in their 
budgets. 

“Our greatest regret is that the jurisdiction of the 
Commonwealth is not broad enough to extend this require- 
ment to the United States in order to provide some pro- 
tection against its mail wagons, which in the opinion of 
many observers are among the most dangerous vehicles 
on the highways. 


“CHARITABLE CORPORATIONS. 


“The rule in Massachusetts, established in the case of 
Foley v. Wesson Memorial Hospital, 246 Mass. 363, is 
that charitable corporations are not responsible for acci- 
dents due to the negligence of their servants or agents 
in the operation of motor vehicles. 








“Nevertheless, such corporations are not excluded 
from the operation of the insurance act, and are appar- 
ently as much required to insure their motor vehicles as 
any one else. (See G. L., c. 90, § 1A; St. 1926, c. 368, § 1.) 

“The policy insures the protection of ‘any person re- 
sponsible for the operations of the insured’s motor vehicle 
or trailer with his express or implied consent, and so 
covers operation by the agents and servants of such cor- 
porations individually, but does not cover the corporation 
itself, for that is exempt from liability so that there is 
nothing to cover. 

“There is no reason for changing the law which 
exempts charitable corporations from liability, but there is 
also no reason why the just claim of the injured against 
the driver should be defeated merely because of ignorance 
of law or fact, or inability to identify, locate and name 
the operator in the writ. 

“We recommend an act in substance as follows: 


SUBSTANCE OF AN ACT AS TO PUBLICLY OWNED CARS AND CARS 
OF CHARITABLE CORPORATIONS. 


Section 1. An action may be begun against the commonwealth, 
or any county, city, town or other subdivision of the commonwealth, 
or a charitable corporation owning a motor vehicle, for damages for 
bodily injuries or death caused by the operation, etec., of such motor 
vehicle, but the defendant thus named in the writ if not liable for the 
negligence of its servants or agents shall suggest its exemption from 
such liability and withdraw from the suit by filing a suggestion of 
insurance and specifying the name and address of the driver of such 
vehicle and the name and address of the insuring company: there- 
upon, the name of such driver shall be substituted as defendant in 
the action, and the plaintiff shall summon the said driver and said 
insurance company, by registered mail with returned receipt re- 
quested, to appear and defend, and the action shall proceed as if 
originally begun against such driver. 

Section 2. The foregoing procedure shall also apply by leave of 
court for cause shown by any defendant in an action whose car was 
driven with his consent but by a person not his agent. 

Section 3. (This section should contain an amendment of the 
laws of public finance to allow appropriations for driver insurance or 
“fleet” insurance to cover drivers of publicly owned cars, as above 
suggested. ) 





We understand that in some instances of liability of drivers 
some cities and towns have subsequently protected the driver. 
How common this is we do not know. To what extent the drivers’ 
individual insurance cost is figured into their compensation today 
we do not know; but it is surely not figured into the compensa- 
tion of emergency drivers. Drivers of fire apparatus are ordered 
and expected by the public to go as fast as possible and take all 
the inevitable risks. The same is true of police cars in emer- 
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gencies, or in pursuit. While the drivers (even emergency men 
suddenly called on) are generally experienced and careful, they 
all have this uncertainty and anxiety as to possible liability over 
their heads under conditions which do not apply to drivers of 
private cars who do not have to drive fast. 

F. W.G. 


THE NEW HANDBOOK OF MASSACHUSETTS EVIDENCE, 
BY PROF. W. BARTON LEACH. 
Published by Little Brown €& Co. 


The first thing to be specially noted about this book is the 
vision of practical convenience which has led to the printing of 
its sixty-eight pages of a size of the ordinary Massachusetts brief 
page so that it will stay open-and flat, and, as it is thin, it will 
fit in a brief case. It is also printed with wide margins for notes, 
on paper which takes ink readily, and it has about a dozen blank 
pages at the end for more notes. In other words, it is a business- 
like book for its purpose. 

It is unnecessary to introduce Professor Leach. He published 
a “summary” for students some years ago. The result appears in 
his preface: 

F. W. G. 


Extracts from Preface by Professor Leach 

“Some time after the Summary was published it came to my 
attention that lawyers and judges in considerable number were 
finding it useful for rapid reference in the trial of cases. They ap- 
peared to be keeping it with them in the court room, adding their 
own notes to it from time to time, and finding it possible to get help 
from it in the argument and decision of those varied points of evi- 
dence which arise unforeseeably in the course of any trial. The 
Summary had not been prepared for that purpose; but somehow it 
seemed to fit a need. 

“The present Handbook is an outgrowth of the old Summary. 
It has been prepared for the following purposes: 

(1) To serve as an aid, for quick reference in the trial of cases, 
to such members of the bench and bar as may find it useful. 
Whereas the old Summary was only accidentally found useful 
for this purpose, the present Handbook is consciously directed 
toward that end... . 

(2) To serve as a text for use by students in courses on Evidence 
in Massachusetts law schools. 

(3) To serve as a means of preparation for the Massachusetts Bar 
Examinations. 

“This Handbook purports to be a reasoned brief statement of the 
Massachusetts law of Evidence, with the text of the leading statutes 
and citation of the leading cases on the subject in this State and with 
detailed data at those points where the law is particularly involved. 
It does not purport to compete with the full treatment of the subject 
in Norman and Houghton’s Massachusetts Trial Evidence; but that 
admirable book is obviously too extensive for use for any of the 
three purposes above enumerated.” 
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HONESTY CAMPAIGNS IN SCHOOLS—A SENSIBLE CALI 
FORNIA EXPERIMENT IN PREVENTION OF JUVE- 
NILE CRIME. 

With the opening of the school year in Massachusetts the 
attention of this California movement is called to the attention 
of all local bar associations and school authorities. In its June 
number, the Bar BULLETIN reprinted from the State Bar Journal 
of California an article by a newspaper columnist describing “a 
remarkably fine piece of work” by the State Bar of California. 
This activity consists of a state-wide plan for addresses on crime 
to high school classes by junior members of the bar—preferably 
by a graduate of the particular high school to be addressed. The 
editor of the BULLETIN said: 

“In the course of years, the BULLETIN has shot many arrows 
of various kinds into the air, but its first knowledge that any 
arrow has ever found a mark* came with the appearance of the 
circular letter of July Ist, 1940 by the Administrative Committee 
of District Courts**—consisting of the Honorable Charles L. 
Hibbard, Nathaniel N. Jones and Clifford B. Sanborn. 

“The Committee says on page 5: 

‘It may be visionary thought on our part but it has 
always seemed to us that considering the success of safety 
campaigns in our schools, it might be possible to have 
honesty campaigns which would result in better under- 
standing on the part of youths of the rights of others with 
respect to property. 

‘Since the foregoing paragraph was originally written, 
the idea does not seem to us so visionary in view of the 
extremely interesting article appearing in the last num- 
ber of the Bar BULLETIN on page 9 under the caption 
“State Bar Youth Education Program Receives News- 
paper Recognition.” We commend this article to your 
study and consideration. While we think that there might 
be an improvement in the content of the address of the 
young lawyer to the students, the principle is the same as 
we suggested in the foregoing paragraph.’ 

“The approval given to the California plan by the exceed- 
ingly experienced members of the Committee representing the 
seventy-two district courts who are in daily contact with juvenile 
crime is, it seems to the BULLETIN, of so significant a character 
as to call for thorough consideration by all local bar associations. 
All that is required is for local bar associations to form a com- 





*Mr. Carpenter is too modest. Many of his arrows have found marks. 
**These valuable circular letters are too little known by the bar. 
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mittee to get in touch with the high school principals of the 
vicinity—and to make arrangements with the principals for the 
day and hour for the address. No expense is involyed—no elab- 
orate mechanism—simply the assent of the high school principal 
—the fixing of a date—and the selection of a speaker. 

“Juvenile crime of increasingly serious character is one of 
the great problems we confront. 

“A public-spirited group of Boston lawyers and laymen is 
responsible for the Voluntary Defenders Committee, but its work 
begins only when a criminal charge has been brought. 

“The fact that the experienced justices who compose the 
Administrative Committee of District Courts commend honesty 
campaigns in schools should be sufficient to persuade the many 
local bar associations in the Commonwealth that the effort is 
well worth making along the lines successfully followed in 
California.” 

The experiment has shown that “Many young students re- 
veal highly fanciful conceptions of what the law is, and un- 
realistic notions of what the law should be and should do. But 
their questions have given the California State Bar much realistic 
information about modern youth. They also have indicated some 
glaring weaknesses in modern education when it comes to form- 


ing realistic outlooks.” 


REFERENCE TO “AN OBJECT LESSON IN THE IMPOR- 
TANCE OF THE LOWER COURTS”’—HENRY FIELD- 
ING’S CAREER AND INFLUENCE. 


In connection with the nation-wide discussion of lower 
courts, the attention of those interested is called to an account 
in the American Bar Association Journal for September, 1940, 
of the legal careers and influence of Henry Fielding and his 
blind brother in the 18th-century London police courts. The bar, 
in general, is not familiar with this aspect of the life of “the 
father of the English novel,” and it may help to encourage in- 
terest in the importance and possibilities of the lower tribunals 
today. We have printed brief references to the Fielding brothers 
in the QUARTERLY from time to time. The article referred to is a 
fuller account of two men whose story is dramatic and stimulat- 
ing. 

The latest English discussion of the lower tribunals appears 
in Jackson’s “The Machinery of Justice in England,” recently 
published by Macmillan Co. Roscoe Pound’s suggestions appear 
in his “Organization of Courts,” published by Little, Brown & Co. 

F. W. G. 
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FREE CIRCULATION OF THE JOURNAL OF THE AMERI- 
CAN JUDICATURE SOCIETY A SAMPLE COPY OF 
WHICH IS BEING MAILED TO EACH MEMBER OF 
THE MASSACHUSETTS BAR ASSOCIATION. 


In the April-June number of the QuarTERLy, we called at- 
tention to the free offer of the most influential legal periodical 
in the country. 

We have arranged with the Editor of that Journal to send 
the August number to each member of the Massachusetts Bar 
Association, so that he may examine it and consider taking ad- 
vantage of the free offer made to him by the American Judicature 
Society, in order to keep in touch with what is going on through- 
out the country. 

Among the articles is one on the subject of the rule-making 
authority of the courts, in connection with the rules of evidence, 
which, in the opinion of the editor of the Journal, “should have 
far-reaching effects in various fields of adjective law, and, imme- 
diately, as to the course to be pursued in modernizing the rules 
of proof.” 

In view of the current nation-wide discussion of judicial 
rule-making, this article may be found helpful, and, supplement- 
ing what was said in the QuartrgerLy for April—June, 1940, it is 
called to the special attention of members of the American Law 
Institute and others interested in the draft “code of evidence” 
now in preparation by the Institute. 

The Journal contains other articles of interest. Watch for 
it and examine it, and send a request for future numbers, which 
are offered you without charge. F. W.G. 


THE CONSTANT REQUEST OF A LAW LIBRARIAN. 


We repeat the suggestion of Professor James that gifts of 
printed legal material for the Harvard Law School Library will 
be welcome. Instead of throwing away printed legal material, 
send it to him and he will sift it. It is surprising how much 
material of genuine value is thus saved. 


A REMINDER FROM THE LATE FORMER CHIEF JUDGE 
EDGAR M. CULLEN, OF THE NEW YORK COURT OF 
APPEALS. 


At the Tercentenary Conference at the Harvard Law School, 
in 1936, on “The Future of the Common Law,” Hon. Frederick E. 
Crane, then chief judge, quoted his predecessor as saying: 
“Remember, the law may be weakened by too much intellectual- 
ism as well as by too little knowledge.” 





